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The parties to this litigation formerly resided in Tennessee. The plaintiff, Carrie Swinford
(“Mother™), gave birth to a daughter on February 15, 2005. Shortly thereafter, Mother filed a
“paternity and legitimation” action against Jeremy Humbert (“ Father”). Father admitted paternity
after a DNA test revealed a 99.997% probability that he was the child’s biological father. Both
parents sought to be designated as the child’ s primary residential parent. Approximately six and a
half months after the child was born, Mother moved to Ohio. Father is now a resident of North
Carolina. Following atrial, the court below designated Mother as the child’s primary residential
parent and awarded Father co-parenting time of five hoursevery other Saturday, and fivehoursevery
other Sunday. Thetria court ordered that Father’ s time with the child would be limited to visitsin
the state of Ohio. The trial court encouraged the parties to reach an agreement on increased
visitation once the child became familiar with Father. Thetrial court also indicated to Father that
apetition seeking increased co-parenting time could befiled in theevent heand M other were unable
to reach an agreement. Father appeals. He claimsthat the best interest of the child dictates that he
have more co-parenting time. Finding no abuse of discretion, we affirm.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Juvenile Court
Affirmed; Case Remanded

CHARLESD. SusaNO, JR., J., delivered the opinion of the court, in which D. MIcHAEL SwiNEY and
SHARON G. LEE, JJ., joined.

David L. Leonard, Greeneville, Tennessee, for the appellant, Jeremy Humbert.
Regina L. Shepherd, Elizabethton, Tennessee, for the appellee, Carrie Swinford.

OPINION



This litigation began in March, 2005, when Mother filed her petition for paternity and/or
legitimation seeking a determination that Father was the biological father of the subject child.
Following Father’s admission of paternity, he filed a counter-petition seeking primary residential
parent status or, in the alternative, liberal co-parenting time.

Apparently, at some time not specifically identified in the record, Father was awarded co-
parenting time by the court. This seemsto have occurred when the parties were both still residing
in Tennessee. In October, 2005, Mother filed amotion seeking to adjust Father’ s co-parenting time.
According to the motion, Mother, who had been living in Elizabethton, had received ajob offer on
September 2, 2005. She moved to Washington Court House, Ohio, the following day. Mother
claimed her new job resulted in an increasein pay and benefits.! The move also meant that M other
would be closer to her family. She requested that the trial court adjust Father’s co-parenting time,
although Mother did not set forth the specifics of the adjustment she was seeking.

A trial took placein March, 2006. By way of background, prior to Father’ srelationship with
Mother, Father was married to Carol Humbert (“Ms. Humbert”). Father and Ms. Humbert were
separated when Father began arelationship with Mother. Father and Ms. Humbert then divorced.
According to Mother, after she became pregnant, she and Father were planning to marry, but Father
reconciled with Ms. Humbert. Father and Ms. Humbert later remarried. Much of thetrial testimony
alluded to in Mother’s brief is devoted to Mother’s asserted concern about Ms. Humbert being
violent. This concern results from a single incident that occurred when Father and Ms. Humbert
were separated. On this occasion, the Humberts got into an argument and Ms. Humbert, who had
been drinking, slammed a storm door shut, causing the glass to break. She was charged with
vandalism and public intoxication. Ms. Humbert was later placed on probation. Thereis nothing
in the record indicating that this dispute between Father and Ms. Humbert was anything other than
aone-timeincident. Thetrial court stated that it did not believe Ms. Humbert would ever harm the
child. The evidence does not preponderate against this finding. Accordingly, this event, standing
alone, is not abarrier to Father exercising co-parenting time in the presence of Ms. Humbert.

A substantial amount of thetrial testimony was devoted to whether, asFather claims, Mother
is aleshian or bisexual, an allegation that Mother steadfastly denies. Asthis Court explained in
Berryv. Berry, No. E2004-01832-COA-R3-CV, 2005 WL 1277847 (Tenn. Ct. App. E.S,, filed May
31, 2005), no appl. perm. appeal filed,

[a] parent’s sexual orientation can be a factor that the trial court
should consider in making a custody decision, but it does not control
the outcome of the case absent evidence of its adverse effect on the
child. InreParsons, 914 SW.2d 889, 894 (Tenn. Ct. App. 1995).

1M other’ smotion was apparently an attempt to comply with the Parental Relocation Statute, T.C.A. § 36-6-108
(2005). No issue was raised below as to whether the motion complies with that statutory scheme.
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Homosexuality isnot aper sebar to custody. The key consideration
is whether a parent’s sexuality has a negative effect on a child’'s
welfare. Inre Parsons, 914 SW.2d at 894.

Berry, 2005 WL 1277847, at *3. Whatever Mother’s sexua orientation is, there is absolutely no
evidence that it has had a negative impact on the child’'s welfare. Mother’s sexual preference,
therefore, is of no consequence and we will not discussit further.

M other was questioned at trial about whether she denied co-parenting timeto Father. Mother
testified that before she moved to Ohio, the parties' child was available for visits with Father.
However, Mother would not allow Ms. Humbert to be present during visitswith the child and would
not allow Father to take the child out of Mother’s residence.

Father lived in North Carolina when the child was born. He moved to Tennessee
approximately six months before Mother moved to Ohio, but he later returned to North Carolina.
When Mother moved to Ohio, her annual gross income increased from $36,000 to $39,000.
Mother’s child care expenses are $390 per month. The child’s maternal grandmother takes care of
the child when Mother is not available except for every Monday and every other Tuesday when the
child is in daycare. At trial, Mother requested that Father’s time with the child be supervised
because the child, in her words, “does not know him and he does not know her.... [S|he’ sayear old
and she doesn’t know him. Andthat’ sthemain [reason].” When asked why Father did not visit the
child more often, Mother stated it was because “ he always just wanted to take her,” something that
M other would not permit. Notwithstanding thistestimony, Mother denied doing anything that would
interfere with Father’s time with the child. Mother also testified that on a couple of occasions,
Father did not show up when they had planned visitation. Since Father now livesin North Carolina,
Mother stated she would meet Father half-way if required to do so.

Father testified that helivesin afour bedroom housein Greensboro, North Carolina. Father
hasabedroom set upfor thechild. Father worksat aK-Mart distribution center and hasannual gross
income of $60,000. Father argues that he has made “ every effort in the world” to see his daughter,
but contends that Mother will not allow him to have anyone present at the visitation. According to
Father, this prohibition extends not only to his wife, but also to the child’ s paternal grandmother.
Father described his schedule when he was visiting in Ohio as follows:

At thetimel wasworking first shift.... So | would get off on Friday
afternoons, after working about 12 hours, and driveto Ohio. | would
arrive in Ohio about three or 4:00 in the morning. | checked into a
hotel room, got afew hours sleep, visit with her on Saturday.

On Sunday | would have to wake up in the morning as early as
possible, visit whilel could, and check out by 11:00 at the hotel room
to avoid an extraday’ s fee at the hotel room, and to give me another



seven to eight hours of drive time back to North Carolina just so |
could get up and go to work on Monday morning.

Father brought his wife on one of the visits in Ohio, but the child’ s maternal grandfather
cameoutsideandtold Father that only hewould beallowed inside Mother’ sapartment. Father asked
if hiswife could at least stand in the corridor and see the child when Father would bring the child
there, but the grandfather refused. Father requested at trial that he receive equal co-parenting time
with his daughter.

Following thetrial, thetrial court entered an order legitimating the child and ordering Father
to pay prospective child support, retroactive child support, and certain other expenses. The tria
court then stated, in relevant part:

That [Mother] shall be the primary residential parent and [Father]
shall have parenting time in Ohio every other Saturday from noon
until 5:00 p.m. and every other Sunday for a period of five hours....

That once the minor child is comfortable with [Father], the parties
shall attempt to agreeto anincreased amount of parenting timefor the
[Father]. In the event the parties cannot agree, the parties may
petition the Court to establish a new parenting time schedule.

That there had been lots of miscommunication between the parties.
The [Father] has not had parenting time with the minor child due to
the miscommunication. Thus, [Father] shall not be penalized for not
having parenting time with the minor child for purposes of the Child
Support Workshest.

Father appedls, claimingthetria court erred whenit failed to grant him more co-parenting timewith
the child because, in hisjudgment, the best interest of the child mandates that the child be with him
for greater periods of time.

In this non-jury case, our standard of review is de novo upon the record of the proceedings
below; however, the record comes to us with a presumption of correctness as to the trial court’s
factua determinations, a presumption we must honor unless the evidence preponderates against
those findings. Tenn. R. App. P. 13(d); Wright v. City of Knoxville, 898 S.W.2d 177, 181 (Tenn.
1995). Our review of questions of law is de novo with no presumption of correctness attaching to
the trial court’s conclusions of law. Campbell v. Florida Steel Corp., 919 SW.2d 26, 35 (Tenn.
1996).



We note that after the parties presented their proof, the trial court stated to Mother that she
was being too overprotective of the child and that she needed to “ease up alittle bit.” The evidence
does not preponderate against thisfinding. The evidence preponderates that, in her overprotective
zeal, Mother has negatively impacted Father’ s ability to develop arelationship with his daughter.
The problem isfurther exacerbated by the fact that the parties live a substantial distance from each
other.

InBunker v. Finks, No. E2001-01496-COA-R3-CV, 2002 WL 924211 (Tenn. Ct. App. E.S.,
filed May 8, 2002), no appl. perm. appeal filed, we were confronted with a somewhat similar
situation involving parentsresiding in different states. That case also involved adecision by atrial
court to limit the father’ s visitation to the location where the mother lived. We stated:

Determinations regarding custody and visitation “*are peculiarly
within the broad discretion of thetrial judge.’” Eldridgev. Eldridge,
42 SW.3d 82, 85 (Tenn. 2001) (quoting Suttles v. Suttles, 748
SW.2d 427, 429 (Tenn. 1988)). In addition, this Court has
recognized that custody and visitation decisions “often hinge on
subtle factors, including the parents demeanor and credibility....”
Gaskill v. Gaskill, 936 S.W.2d 626, 631 (Tenn. Ct. App. 1996).
Accordingly, on appeal, the Trial Court’s custody and visitation
decisions will not be reversed absent a showing of abuse of
discretion. Id.... Under the abuse of discretion standard of review,
this Court will not reverse the decision of atrial court “*so long as
reasonable minds can disagree asto propriety of the decision made.’”
Eldridge v. Eldridge, 42 SW.3d at 85 (quoting State v. Scott, 33
S.W.3d 746, 752 (Tenn. 2000) & Satev. Gilliland, 22 S.W.3d 266,
273 (Tenn. 2000)). A trial court’s decision will not be reversed for
abuse of discretion unlessthetrial court “‘ applie[d] anincorrect legal
standard, or reache[d] adecision which is against logic or reasoning
that causes aninjusticeto the party complaining.”” 1d. (quoting Sate
v. Shirley, 6 SW.3d 243, 247 (Tenn. 1999)). ThisCourt, whileusing
the abuse of discretion standard, is not permitted to substitute its
judgment in place of the trial court. 1d.

* * *

We now turn to Father’ sissue on appea regarding the Trial Court’s
decisiontolimit Father’ svisitation withthe Y ounger Child strictly to
Chattanooga, thus eliminating Father's exercise of visitation at his
home in Ohio. Asin custody matters, courts, when determining
visitation, are to be guided by the best interests of the child at issue.
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Turner v. Turner, 919 SW.2d at 346. Our Supreme Court
determined that when reviewing a trial court’s decision regarding
vigitation, “the child’ swelfareisgiven ‘ paramount consideration’ ...
and the ‘right of the noncustodial parent to reasonable visitation is
clearly favored.”” Eldridge v. Eldridge, 42 S.W.3d at 85 (quoting
Lukev. Luke, 651 SW.2d 219, 221 (Tenn. 1983) (citations omitted)).
Courts may limit or eliminate the non-custodial parent’s right to
visitation where “thereis definite evidence that to permit ... theright
would jeopardize the child, in either aphysical or moral sense.” |d.
(quoting Lukev. Luke, 651 S.W.2d at 221); seealso Tenn. Code Ann.
§836-6-301 (providing that after acustody determination and upon the
request of the non-custodia parent, the court shall grant visitation
“unless the court finds, after a hearing, that visitation is likely to
endanger the child' s physical or emotional health....”).

* * *

While limiting Father's visitation with the Younger Child to
Chattanoogawas not an abuse of discretion, wehold that, under these
circumstances and in light of Father’s right to exercise visitation,
imposing such a limitation upon Father’'s visitation indefinitely
constitutes error. To limit indefinitely Father’s visitation with the
Y ounger Child, who at thetime of trial was 10 yearsold, to take place
only in Chattanooga would essentially reward Mother for her
misconduct and effortsto sabotage the Father’ sand Y ounger Child’'s
relationship. Moreover, the Younger Child' s visitation with Father
and his family in Ohio may well facilitate their relationship. See
Tenn. Code Ann. 8 36-6-301 (providing that “the court shall, upon
request of the non-custodial parent, grant such rights of visitation as
will enable the child and the non-custodial parent to maintain a
parent-child relationship....”). It is undisputed that it is in the
Younger Child's best interest to have a positive relationship with
Father. We believe this best can be accomplished by allowing
visitation in Ohio....

Bunker, 2002 WL 924211, at *6, 8-9 (emphasisin origina).
Unlike the situation in Bunker, thetrial court in theinstant case clearly expressed its belief

that Father’ s co-parenting timewith the child should increase once the child and Father had become
more familiar with each other. Presumably this would aso include allowing Father to exercise



visitation in North Carolina.? The precise and narrow issue we are confronted with on this appeal
is whether the trial court abused its discretion with respect to the amount of co-parenting time it
granted to Father given thefactsexisting at the time of thetrial. Inview of thefacts presented to the
trial court, we cannot conclude there was an abuse of discretion.

Over 11 months have now passed sincethetria took place. ThisCourt isunableto ascertain
the quantum of visitation that is appropriate at the present time. The current circumstances may be
suchthat Father isentitled to significantly greater visitation aswell asvisitation outside the presence
of Mother at hisresidencein North Carolina. It may also be appropriate to take Mother up on her
offer to drive halfway. If the parties have not reached an agreement as to increased visitation and
visitation in North Carolina, Father can accept the trial court’ sinvitation to file a new petition for
suchrelief. Itwill thenbeuptothetrial court to establish anew regimen of co-parenting time based
upon the facts then before the court.

Our decisioninthiscaseisanarrow one—wesimply hold that we find no abuse of discretion
on the part of thetrial court initsdecision based upon the facts as they existed some 11 months ago.

V.

The judgment of the tria court is affirmed and this cause is remanded to the trial court for
collection of the costs assessed below, pursuant to applicable law. Costs on appeal are taxed to the
appellant, Jeremy Humber.

CHARLESD. SUSANO, JR., JUDGE

2Severely limiting an infant child’s time with the child’s non-custodial father for an extended period of time
isacorollary to the long-outdated “tender years” doctrine. See, e.g., T.C.A. § 36-6-412; see also In re Zaylen R., No.
M 2003-00367-COA-R3-JV, 2005 WL 2384703, at *4 (Tenn. Ct. App. M.S., filed September 27, 2005), no appl. perm.
appeal filed. Children are best served by the love, demonstrated affection, care, and presence of both parents.
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